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CORPORATION AND EDS/SHL,
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               Petitioner,
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**    This panel unanimously finds this case suitable for decision without oral
argument.  See Fed. R. App. P. 34(a)(2).
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ELECTRONIC DATA SYSTEMS
CORPORATION AND EDS/SHL
CORPORATION,

               Petitioner,

   v.

UNITED STATES DISTRICT COURT,
EASTERN DISTRICT OF CALIFORNIA,

               Respondent,

JOHN D. HEALY,

               Real Party in Interest.

Appeal from the United States District Court
for the Eastern District of California

Lawrence K. Karlton, Senior Judge, Presiding

Submitted November 4, 2003**

San Francisco, California

Before: CANBY, W. FLETCHER, and TALLMAN, Circuit Judges.
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EDS brings this consolidated appeal and petition for writ of mandamus to

challenge a sua sponte remand by the Eastern District of California.   The

underlying case involves breach of an employment separation agreement.  In July

2002, EDS sought removal to federal court on diversity grounds.  Upon finding

that not all defendants had joined in the notice of removal as required by 28 U.S.C.

§ 1446(b), the district court issued a sua sponte remand to Sacramento Superior

Court.

Our recent opinion in Kelton Arms Condominium Ass’n v. Homestead Ins.

Co., No. 02-55724 (9th Cir. Filed October 14, 2003), controls.  Kelton Arms holds

that under 28 U.S.C. § 1447(c) the district court lacks authority to make a sua

sponte remand to state court based on a non-jurisdictional defect in removal.  Slip

op. at 15035.  Failure of all defendants to join in the notice of removal is a

procedural defect.  Parrino v. FHP, 146 F.3d 699, 703 (9th Cir. 1998). 

We therefore vacate the district court’s remand order and remand the case to

district court for further proceedings. 

VACATED AND REMANDED.
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